Ofice of the Attorney Genera
State of North Dakota

Opi ni on No. 86-13
Dat e | ssued: March 27, 1986

Request ed by: Karl ene Fi ne
Secretary to the State Industrial Comm ssion

- - QUESTI ON PRESENTED- -

Whet her the North Dakota Export Trading Conpany is exenpt from
the registration provisions of the North Dakota Securities Act of
1951 (N.D.C.C. Ch. 10-04).

-- ATTORNEY GENERAL'S OPI NI ON- -

It is ny opinion that the North Dakota Export Tradi ng Conpany is
exenmpt from the registration provisions of the North Dakota
Securities Act of 1951 (N.D.C.C. Ch. 10-04).

--ANALYSI S- -

The Industrial Commission was created to operate, nanage,
control, and govern all utilities, industries, enterprises and
busi ness projects established, owned, undertaken, adm nistered, or
operated by the state of North Dakota, except those carried on in
penal, charitable, or educational institutions. N.D.C.C. 8§ 54-17-
10. The Industrial Comm ssion has broad powers with respect to the
conduct and operation of state business projects and industries. See
N.D.C.C. 88 54-17-09 and 54-17-10. N.D.C.C. 8§ 54-17-01 provides
that the acts of the Industrial Comm ssion are the acts of the state
of North Dakota functioning in its sovereign capacity.

In operating the North Dakota MII| and El evator Association, the
Industrial Commission has the power to participate wth export
trading conpanies to acquire and dispose of raw and finished farm
products. N.D.C.C. §8 54-18-04(6). The North Dakota Export Trading
Conmpany (NDETC) was conceived as part of the marketing arm for the
State MII and Elevator. The proposal to form the NDETC grew from
studi es conducted by Touche Ross & Conpany and Braxton Associ ates.
These studies outlined econom c problens and di sadvantages the State
MIl and Elevator would experience in future operations unless
changes were nmade to nake it nore conpetitive and profitable. To
achieve this end, the studies recommended that an export trading
conpany be wused to assist in the marketing of North Dakota
agricul tural products. The NDETC would function to pronote
international trading, international transportation, and export
financing for North Dakota agricul tural products.



The NDETC was forned by nenbers of the Industrial Comm ssion,
under the North Dakota Business Corporation Act, to allow the state
of North Dakota to engage in the business of export trade. The NDETC
is to operate as a separate subsidiary of the North Dakota MII and
El evat or Associ ati on. N.D.C.C. 8 54-18-02 provides that the acts of
the State MIIl and El evator Association are the acts of the state of
North Dakota functioning in its sovereign and governmental capacity.
The State MII and Elevator Association is exenpted from the
provisions of the Securities Act (ND.CC Ch. 10-04) when it
performs authorized narketing functions. N.D.C.C 8§ 54-18-04.1. In
addi tion, the exenption applies to any agency or instrunmentality of
t he associ ation perform ng authorized marketing functions.

Two cl asses of comon stock will be offered for sale to private
as well as public interests in the state of North Dakota. Class A
comon stock shall be held by the state of North Dakota through the
State MII and Elevator Association. Class B common stock may be
held by financial institutions, credit wunions, nutual investnent
corporations, or trust conpanies authorized to do business in North
Dakota as defined by N D.C C § 6-01-02.

The state of North Dakota, through the Industrial Comm ssion and
directly through the State MIIl and El evator Association, exercises
significant control over the operation of NDETC This control is
mani fested in the organi zational structure of the NDETC and deci si on-
maki ng process used by directors of the NDETC. The corporation's
bylaws will be adopted by the initial directors of the NDETC who are
the nmenbers of the State Industrial Comm ssion. The corporation is a
subsidiary of the State MII| and El evator Association. The principal
office of the corporation is located at the North Dakota State M|
and Elevator in Guand Forks, North Dakota. The State MIIl and

El evator Association will hold the class A commpbn stock. O the five
menbers of the board of directors, the class A stock sharehol ders
will elect three (3) of the directors. At least tw (2) of the

directors representing the class A comon stock sharehol ders nust
attend a directors' neeting in order to constitute a quorum for the
transaction of business at the neeting. Directors do not receive
conpensation but their expenses for attending neetings will be paid
in the manner provided by North Dakota |aw for the reinbursenent of
expenses of state enpl oyees. Directors elect the officers of the
corporation as well as the manager, who serves as the principal
executive officer of the corporation. Funds of the corporation are
deposited to the credit of the corporation in the Bank of North
Dakot a.

N.D.C.C. 8 10-04-05 provides, in part, as follows:



10- 04-05. EXEMPT SECURITIES. Sections 10-04-04, 10-04-07, 10-
04-07.1, and 10-04-08 shall not apply to any of the followng
securities:

1. Securities issued or guaranteed by the United States of
America, or by any state, territory, or insular possession thereof,
or by any political subdivision of any such state, territory, or
i nsul ar possession, or by the District of Colunbia, or by any public
agency or instrunentality of one or nore of any of the foregoing, or
payable from assessnents for inprovenents or revenues of publicly
owned utilities therein.

* k%

N.D.C.C. 8 54-18-04.1 provides as follows:

54- 18- 04. 1. MARKETI NG FUNCTI ONS EXEMPT FROM SECURI TI ES ACT.
The association shall be exenpt from the provisions of chapter 10-04
when in the performance of its authorized marketing functions. The
exenption provided under this section shall also apply to any agency
or instrumentality of the association and to any agency or enployee
of the association or any agency or instrunentality thereof.

The words public agency or instrunmentality are not defined in
N.D.C.C. Chs. 10-04 or 54-18. The words are used in Section 402 of
the Uniform Securities Act but are not defined in the Uniform Act.
Because no definition is contained in either the uniform statute or
in the state statutes, the words used in the statutes nust be
understood in their ordinary sense, unless a contrary intention
plainly appears in the statutes. N.D.C.C. 8 1-02-02. No case |law
defining the words is available as a guide to interpretation of the
words. The avail able case |aw which discusses whether an entity is
an agency or instrunentality of government does so in the context of
whet her the agency or instrunentality has immunity from suit or
imunity fromthe assessnent of taxes.

Webster's New Wirld Dictionary, Second College Edition, 1980
pp. 730, 731 defines the word instrunent as 'a thing by neans of
whi ch sonething is done. " The word instrunentality, which is

derived from the word instrument, is defined as 'the condition,
guality, or fact of being instrunmental, or serving as a neans. .
! By using the conmon, accepted neaning of the word
instrunentality, it is apparent that the NDETC is an instrunmentality
of the state of North Dakota and the State MII and Elevator

Associ ati on.

First, the establishnent of NDETC is a nmeans for the state to
assist in the marketing of agricultural products. There is little
guestion that the state, through the Industrial Conm ssion, has the
authority to establish a corporation as a neans of effecting its
sovereign powers. In establishing the NDETC, the state is



ef fectuating the purposes outlined in ND CC 88 54-18-02 and 54-
18- 04.

Second, the state, through the Industrial Comm ssion and the
State MIIl and Elevator Association, exercises significant control
over the organi zation and operation of the NDETC. As stated earlier,
the NDETC is a subsidiary of the State MII| and El evator Associ ati on.
The State MII and El evator Association will hold the class A common
stock and will control decision nmaking by the board of directors of
t he NDETC. The NDETC was formed by the menmbers of the Industrial
Comm ssion who act on behalf of the state functioning in its
sovereign capacity. The acts of the State MIIl and Elevator
Association in controlling the operations of the NDETC are the acts
of the state functioning in its sovereign and governmental capacity.
These facts denonstrate the domnant role of the state in the
operati on of NDETC

As an instrunentality of the State and the State MII and
El evator Association, the NDETC is exenpt from the registration
provisions of N.D.C.C. Ch. 10-04. N.D.C.C. 88 10-04-05(1), 54-18-
04.1, and 10-04-06(12) provide for the exenption.

- - EFFECT- -
This opinion is issued pursuant to ND. CC 8§ 54-12-01 which
governs the actions of public officials until such time as the

guestion presented is decided by the courts.

Ni chol as J. Spaeth
At t orney Gener al

Assi st ed by: Dennis Bitz
Assi stant Attorney General



